
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
PUBLIC EMPLOYEE RELATIONS BOARD 

I n  t h e  m a t t e r  o f :  

The F r a t e r n a l  O r d e r  of  P o l i c e /  
M e t r o p o l i t a n  P o l i c e  Depar tmen t  
Labor  Committee, 

O p i n i o n  No. 143 
and 

Mayor M a r i o n  B a r r y  and 
The M e t r o p o l i t a n  P o l i c e  Depar tment ,  

Respondents .  

Comp la inan t ,  PERB Case No. 85-U-31 

D E C I S I O N  AND ORDER 

On S e p t e m b e r  26. 1985,  t h e  F r a t e r n a l  O r d e r  o f  P o l i c e ,  
M e t r o p o l i t a n  P o l i c e  D e p a r t m e n t  Labor  Commit tee (FOP) f i l e d  an 
U n f a i r  Labor  P r a c t i c e  C o m p l a i n t  (ULP) a g a i n s t  M a r i o n  B a r r y ,  Mayor 
O f  t h e  D i s t r i c t  o f  Co lumb ia  (Mayor )  and t h e  M e t r o p o l i t a n  P o l i c e  
Depar tment  (MPD). The FOP a l l e g e d  t h a t  t h e  M a y o r  a n d  t h e  M P D  
v i o l a t e d  t h e  Comprehensive M e r i t  P e r s o n n e l  A c t  (CMPA), D.C. Code. 
S e c t i o n  1-618.4(a) ,  1. 2 a n d  ( 5 )  b y  r e f u s i n g  t o  i m p l e m e n t  t h e  
P r e v i o u s l y  a r b i t r a t e d  and a g r e e d  upon p r o v i s i o n s  o f  t h e  w o r k i n g  
c o n d i t i o n s  c o n t r a c t  u n t i l  t h e  FOP a g r e e d  t o  t h e  d e l e t i o n  o f  a 
a g r e e d  c o n t r a c t  p r o v i s i o n  f o u n d  t o  be l e g a l l y  i n s u f f i c i e n t  b y  t h e  
D i s t r i c t  o f  Co lumbia  C o r p o r a t i o n  Counsel .  

The  FOP c o n t e n d s  t h a t  t h e  C o r p o r a t i o n  C o u n s e l ' s  d e t e r m i n a -  
t i o n  t h a t  t h e  ag reed  upon c o n t r a c t  p r o v i s i o n  I s  l e g a l l y  i n s u f -  
f i c i e n t  has n o  b a s i s  i n  l a w  and  i s  a c t u a l l y  an u n t i m e l y  n e g o t i a b -  
i l i t y  appea l  t h a t  s h o u l d  have  been r a i s e d  d u r i n g  n e g o t i a t i o n s .  
FOP a l s o  c o n t e n d s  t h a t  t h e  M P D  I s  r e q u i r e d  t o  i m p l e m e n t  t h e  
c o n t r a c t  a b s e n t  t h e  d i s p u t e d  p r o v i s i o n  a n d  d o e s  n o t  need  an 
a g r e e m e n t  w i t h  t h e  FOP r e g a r d i n g  i t s  d e l e t i o n .  The FOP c l a i m s  
t h a t  t h e  M P D  s e e k s  t o  d e n y  t h e  FOP I t s  r i g h t  t o  a p p e a l  t h e  
C o r p o r a t i o n  C o u n s e l ' s  r u l i n g  e i t h e r  t o  t h e  P u b l i c  E m p l o y e e  
R e l a t i o n s  B o a r d  ( B o a r d )  o r  t o  t h e  c o u r t s  b y  r e q u i r i n g  t h e  FOP t o  
a g r e e  t o  t h e  d e l e t i o n .  

Upon r e v i e w  o f  t h i s  m a t t e r  t h e  Board  c o n c l u d e s  t h a t  t h e  CMPA 
does d i s t i n g u i s h  between n e g o t i a b i l i t y  a p p e a l s  a n d  r e v i e w s  f o r  
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l e g a l  s u f f i c i e n c y .  N e g o t i a b i l i t y  appea ls  may be r a i s e d  b y  e i t h e r  
p a r t y  d u r i n g  t h e  c o u r s e  o f  n e g o t i a t i o n s  a n d  a r e  r e v i e w a b l e  b y  
t h i s  Board i n  acco rdance  w i t h  D.C. Code, S e c t i o n  1-605.2(5) .  The 
CMPA (D .C .  Code, S e c t i o n  1-618.15a) a l s o  p r o v i d e s  f o r  a r e v i e w  b y  
t h e  C o r p o r a t i o n  C o u n s e l  o f  n e g o t i a t e d  c o n t r a c t s  f o r  l e g a l  
s u f f i c i e n c y .  I t  i s  t h e r e f o r e ,  p o s s i b l e  t h a t  a p r o v i s i o n  t h a t  I s  
n o t  r a i s e d  as  a n e g o t l a b i l i t y  appea l  may l a t e r  be r e j e c t e d  f o r  
l a c k  o f  l e g a l  s u f f i c i e n c y .  The Board ,  t h e r e f o r e ,  r e j e c t s  t h e  
FOP'S c l a i m  t h a t  t h i s  r e v l e w  f o r  l e g a l  s u f f i c i e n c y  s h o u l d  be 
o v e r t u r n e d  on t h e  g rounds  t h a t  i t  is an u n t i m e l y  n e g o t l a b i l i t y  
appeal .  

The Board f i n d s  n o  a u t h o r i t y  in t h e  CMPA f o r  i t  t o  r e v i e w  
t h e  f l n d i n g s  o f  t h e  C o r p o r a t i o n  C o u n s e l  r e g a r d i n g  t h e  l e g a l  
s u f f i c i e n c y  o f  n e g o t i a t e d  c o n t r a c t s .  

A f t e r  r e v i e w i n g  t h e  r e l e v a n t  p r o v i s i o n s  o f  t h e  C M P A ,  t h e  
B o a r d  f i n d s  n o  s u p p o r t  f o r  an u n f a i r  l a b o r  p r a c t i c e  c o m p l a i n t  
a g a i n s t  t h e  MPD. The B o a r d  c o n c l u d e s  t h a t  when a p r o v i s i o n  i s  
found t o  be l e g a l l y  i n s u f f i c i e n t  and i s  s u b s e q u e n t l y  r e t u r n e d  t o  
t h e  P a r t i e s  f o r  r e n e g o t i a t i o n  i t  i s  incumbent  upon t h e  p a r t i e s  t o  
a t t e m p t  t o  n e g o t i a t e  a s e t t l e m e n t .  I f  such a t t e m p t  f a i l s ,  e i t h e r  
P a r t y  i s  f r e e  t o  f i l e  f o r  impasse t o  r e s o l v e  t h e  m a t t e r .  

Fo r  t h e  above r e a s o n s  t h e  Board  d i s m i s s e s  t h e  Comp la in t .  

O R D E R  

I T  IS ORDERED THAT:  

v i o l a t i o n  o f  t h e  CMPA. 
The C o m p l a i n t  be d i s m i s s e d  due t o  i t s  f a i l u r e  t o  e s t a b l i s h  a 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS B O A R D  
J u l y  14, 1986 


